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BEFORE TR.E STATE BOARD OF EQUALIZATION
OF THS STAT2 OF CALIFORNIA

In the Katter of the Appeal of )

HARRY A. AND S~LKACHERROFF

Appearances:

For Appellants:

For Respondent:

Harry Valentine and
Harry A. Cherroif, in pro. per.

Peter S. Pierson
Associate Tax Counsel

OPIKrON-_--r--
This appeal is made pursuant to section l-9059 of the

Revenue and Taxation Code from the action of the Franchise Tax
5oarci in denying the claim of I-Iarry A, and Selma Cherroff for
refund of personal income tax in the amount of $9&.97 for the
year 1958.

The sole issue raised by this appeal concerns the
fair *market value, for purposes of determining gain realized,' a
of a promissory note containing a contingency provision.

Prior to August 20, 1956, appellant Harry A. Cherroff
owned all the stock of Keddock Truck Line (hereafter Weddock"),
a Californic
business o

ti corporation enszged in
On that date S---

the freight transportation
( hereafter ::Santa urL~a  Fe Trail Transportation Company

Fe:') .agread to purchase all of Xeddock's truck-
ing rights and operating assets.
Fe was

Underxhe agreement of sale Santa
to file appropriate applications with the Interstate Corn-'

merce Commission (the ICC) and other governmental agencies for a
transfer of ?!Geddockls operating rights. The sale was not to beconsummateduntil such applications had been approved, and failure
to obtain the full approval of those agencies would give Santa Fe
a right to terminate the sale agroemant.
the suril of

The sale price was to be
sale was

(1) $139,46O.B2 in cash, (2) the balance on the date the
consummated of Xeddock's existing long tern eauipmentQ obligations, and (3) the depreciated book value as of ihe con-*

summation date of'any new tangible personal property which was

, a .
acquired by Pleddock.

_- _
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Other carriers serving the same area opposed this
sale t0 Sai?ti2 FC!, and in 1958 the transaction had not yet been
approved by the ICC. *

On December 5, 195E2,. appellant'sold all his Meddock
stock to a zro Digby for $126,358.44. KLP, Digby made a dol%n
payment of $36,643.94 cash on the date of sale, and gave appel-

lant his promissory note for the balance. Dated December 5,
lYj$, the note contained DigbyPs promise to pay appellant
$59,714.50, and provided that this amount was payable in monthly
installments of $1,000. Interest on the unpaid balance was due
at the rate of 5 percent, also payable monthly. If the Keddock
sale to Santa Fe was cornplated, the unpaid balance on this note
was to become due at an earlier date, The last sentence of Er.
Digby's note provided:

In the event of the consummation of said
contract [between Keddock and Santa Fe] the
balance due at the accelerated maturity date
shall be reduced by an amount equivalent to
any capital gains taxes paid by said Meddock
Truck Line as the result of the consumimation
of said contract with Santa Fe Trail Trans-
portation Company.

The transaction was secured by a pledge of the Eeddock stock.

Xr. Digby made all,payments of principal and interest
as agreed until January 19~2.
the

In that month the ICC approved
sale of ldieddockls trucking rights and equipment to Santa Fe.

The amount due on Kr. Digby's promissory date was thereupon
reduced by $25,430.36, the amount of the federal capital gains
tax due from Xeddock on the Santa Fe sale, and on January 31,
1902, Kc. Digby paid the adjusted balance due on the note. A

,prior reduction in the balance due under the note had been made
'in February 1959 in tie amount of $2,388.98, as a result of
.a sale pric e 'formula miscalculation.

In his 1958 return appellant-reported gain from the
sale of his.Xeddock _stock.to Digby on the basis of the receipt
of the entire purchase.price ($126,358.44). In 1962, follow-
ing the ICC's approval of the Eeddock-Santa Fe transaction
and a determination of Reddock's federal capital gains tax
liability,
he

appellant filed an amended return for 1958 in which
reported a purchas e price of $93,539.10, the amount of cash

actually received from Nr.
adjustment of

Digby ($126,358044, less 1959
$2,3Ej$.'YE! and 1962,adjustment of $25,430.36).

'Eespondent's  disallowjnce  of appellant?s claim for refund gave
rise to this appeal,

. a
Q-319-



Appeal of Harry A. and Selma Cherroff (

Eiesyondent states that the gain realized by appellant
in 1956' on C?L-;c sale of h-js $;c('.iock stock was measurable by the
cash down payment ahe received plus the fair market value of the
note ta;ra2 for tlla ‘ualance. i:,espondent urges that appellant
has failed to sustain his bu? Ren of proving what the value of
that note was in 1958, and tI.~t it was therefor% proper for
him to sepor,t the entire unac.'justed purchase price in 1958, as
he did, and then to take a 1:~s deduction in 1962 in the amount
of the. adjustment.

Appellant argue5 tha: the contingency provision in
the note made it impossible 1.1 2958 to tell what the final
sallin~ti price of the stock v': uld be, Appellant contends that
he therefore properly filed : timely amended return for 1958
in lgo2, when the amount of
settled.

.,he purchase price was finally
.

Gain from a sale or' ather disposition of property
is the excess Of the amount realized therefrom over ;he
adjusted basis of the prope.'ty~ (Rev, '
subd.. (a).) The "'amount re~ii~zedz7

& Tax. Code, 9 18031,
is the sum of money receive<,

from an exchange of property
plus the fair market value of the

property, other than money, ;qhich is received. (Rev. & Tax.
Code, 9 16031, subd. (b).)
realized by

A determination of the total gain
appellant in 1958 upon the sale of his Neddock

stock therefore turns upon the fair market value of Fz. Digby's
note at the time of the sale,

The moun’c payable on the note 'was subject to reduction
'by the amount of any federal capital gains tax due from Keddock
if the sale of its truckin:; rights and equipment to Santa Fe
was consummated. The completion of that sale, in turn, was
conditioned upon approval'of  the transaction by the ICC and
other governmental agencies. The amount of capital gains tax
due from Xeddock would depend upon the sale price of Xeddock*s
operating rights and assets. That price , ,as provided in thecontract between Xeddcck and Santa Fe, was to be $139,460.82
cash, plus the amount of tkJo variables on the .date of consummation.

The above contingencie s made the amount which would *be paid on the note speculative and uncertain. Similar
uncertainties with respect to the payment of promissory notes
have been held to require a finding that the notes had no

market value at all. (Carlinp; Dinkier, Esccutor, 22 E,,T,.A o
Edward J. Hudson, 11 T.v~042, aff'd, lS3~?%-180, I&!+ F.2d

value,
Assw;iing that the note in question did have a fair market
we do not believe the value exceeded the amount which

appellant ultimately did in fact receive on the note. *'his refund claim for 1958 is based on that amount, we c.~~~~~de
that the refund should be granted, ’
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: O R D E R__I__

Pursuant to the views expressed in the opinion of
the board on file in this yrocecding, and good cause appear-
' i.Xlg therefor,

IT'IS I-IZXE3Y ORDERED, ADJUDGED AND DECREED, pursuant
to section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the claim of
HIarry A 0 azd Scima CherrOff for refund of personal income tax
in the amount of $982997 for the year 1958 be and the'same is
hereby reversed0 ‘,

January,
Done at Sa
1966, by

ATTEST :

day of

C h a i r m a n

Member

Member

Member

Member


